Investigation by the UK Competition Commission into the Acquisition of IBS OPENsystems plc by Capita Group plc
Summary

In its investigation of the acquisition of IBS OPENsystems by Capita Group, the Competition Commission found that a UK market existed for a single software system and its related services, the Revenue & Benefits (R&B) software system. A substantial lessening of competition in this market was found to result from the merger, the remedy of which required Capita to divest IBS’ Revenue & Benefits software system and to assign to any approved purchaser the intellectual property rights of software codes necessary to operate the IBS R&B business.

Background

The acquisition of IBS OPENsystems plc (IBS) by Capita Group plc (Capita) was referred to the Competition Commission (CC) by the Office of Fair Trading on 19 November 2008 pursuant to s.22(1) Enterprise Act 2002.

Capita is a FTSE-100 company with annual turnover in excess of £2 billion. It provides professional support services and business process outsourcing solutions. Prior to its acquisition, IBS was a public company trading on AIM with turnover of £21m. Its primary business included the development and installation of software systems.
At issue in this case was the supply by Capita and IBS of Revenue & Benefits (R&B) software systems and Social Housing (SH) software systems to Local Authorities and Registered Social Landlords (RSLs) respectively.
It was found that, because IBS no longer exercised an independent competitive constraint on Capita, the supply of R&B software systems to Local Authorities and SH software systems to RSLs created a relevant merger situation for the purposes of the Enterprise Act 2002.
The Competition Commission defined two markets as a framework for its assessment of the competitive effects of the merger: 

(a) the supply in the UK of R&B software and related services 
supplied by the same supplier as a single system (the R&B market); and

(b) the supply in the UK of SH software and related services supplied by the same supplier 
as a single system (the SH market).

Comment 


It is likely that the turnover related to the market was relatively small. Although not defined in the decision, the total revenues for IBS were £21 million and the R&B software accounted for a little over a half of that revenue; giving a total revenue of perhaps £12 million for IBS's revenues in the R&B software market.


The case is of interest for its high quality analysis of a market and for its finding of a narrow and relatively small market, namely for a legacy software or software and related services market. If this type of approach is followed in future cases, and there is every reason to think that it will be, it stands as a precedent for defining the market as comprising a particular type of software application. 

One consequence of being dominant in the supply of something is the application of the rules concerning non discrimination to dominant companies. Where dominant, a company cannot refuse to supply its services and must do so on non-discriminatory terms. It would be open for third parties seeking access to dominant incumbent legacy software suppliers to rely on this case as the basis for a claim for non-discrimination and interoperability. This may be of some significance in outsourcing, migration and transition from legacy systems to new systems deployments.

The CC found that there was “close competition” in the R&B market. Following the acquisition of IBS, only one other supplier actively bid for tendered contracts. Moreover, there were found to be significant barriers to market entry for any prospective competitors. These included:
· Time required for and cost of market entry relative to the low number of tenders and average contract revenues

· Switching costs and risks for customers

· Importance of supplier reputation to customers

As a result, there was held to be a substantial lessening of competition (SLC) in the R&B market on the basis of unilateral effects. This would be likely to have an adverse effect in prices, service levels and innovation for both new and roll-over customers.

No SLC was found in the SH market where it was found that competition was not close and that other suppliers would be sufficient to prevent Capita from exercising market power as a result of the merger.

Remedy
A number of possible remedies were held to be unsatisfactory. In particular, the CC found that the behavioural remedies Capita has proposed to the OFT would be complex, difficult to monitor and not effective. 
In the end, the CC decided to accept on 30 July 2009, under s.82 Enterprise Act 2002, an undertaking by Capita to divest IBS’ R&B business to a suitable purchaser. This included undertakings by Capita to:

· assign to any Approved Purchaser the intellectual property rights of software codes necessary to operate the IBS R&B Business;
· ensure that there are no continuing links beyond six months from the date of the effective disposal between Capita and any approved purchaser in relation to intellectual property rights;
· include all staff who have been identified by Capita as ‘joint staff’ and are required by any approved purchaser within the divested business; and
· ensure that any technical or commercial work required to resolve ‘shared customer’ issues would be cost-neutral to such customers.
Documentation
The Competition Commission’s report on the acquisition of IBS by Capita can be downloaded here
The undertaking given by Capita can be downloaded here
All other documents relating to the Capita/IBS inquiry can be found on the Competition Commission’s website at:

 http://www.competition-commission.org.uk/inquiries/ref2008/ibs/index.htm 

